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to cover every preference a carrier might give, but only such pre- 
ferences connected with duties owing toward all alike. 

The principal case is supported by the weight of authority. 10 

S. R. S. 

Community Property: Money Borrowed by the Wife.— Is money 
borrowed by a married woman, on credit, or goods bought by her, her 
separate property, or are they community property? If such property may, 
by reasonable construction, be held to be "acquired by gift, bequest, 
devise or descent," it is separate property; otherwise it belongs to 
the community. 1 It should be observed that the power of a married 
woman to buy goods or to borrow money is not limited by the fact 
that she is dealing with her separate property. She may enter into 
contracts "respecting property" in general, though her obligation to 
pay is limited to her separate estate. 2 An eminent and witty English 
conveyancer once wrote, 

"Not even the choir angelic can afford a happier station, 

Then a married woman's separate estate without power of 
anticipation." 
But if the British matron is thus favored, what shall we say of 
the Californian who can buy goods on credit ad libitum, and never 
have to pay at all, if fortunate enough to have no separate estate 

Courts have naturally been anxious to protect the creditor, and 
one way of doing it has been to hold that the money borrowed or 
goods bought and their proceeds become the separate property of the 
wife. The creditor can, at least, under this view, attach the goods 
thus sold, or follow their proceeds as the wife's separate property. 
But, desirable as this result may be, there seems to be too much 
violence to language in holding that such goods or money are sep- 
arate property, within the definition given above. 

An able writer suggests that since the courts have held that 
property acquired by the wife by purchase with funds owned before 
marriage is separate property, and since the proceeds of the sale 
of separate estate remain such so long as they can be traced, it might 
be said that the exchange of a promise to pay for money lent, or 
for goods bought, might be regarded in the same way as an exchange 
of money for land, or land for money. It may be questioned whether 
the analogy is complete. The established doctrines of equity, with 
respect to following a res, cover the case of the purchase of land for 
money, or the converse. But a mere promise to pay on the part of 
the wife does not create any equitable interest or lien upon her sep- 

10 Ry. Co. v. Meeking, (1908) 42 Colo. 89 94 Pac. 16; Ry. Co. v. 
Davidson, (1908) 33 Utah 37, 94 Pac. 10; N. Y. N. H. etc.; Ry. v. 
Scovill, (1898) 71 Conn. 136, 41 Atl. 246; Donovan v. Pa. Co., (1903) 
199 U. S. 279; Lewis v. Ry. Co., (1904) 36 Tex. Civ. App. 48. 81 S. 
W. 111. 

1 Civil Code, California, Sees. 162-164; Constitution, California, 
Art. XX, Sec. 8. 

2 Civil Code. California, Sees. 158 and 171. 

3 McKay, Community Property, Sec. 211. 
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arate estate in favor of the creditor. He is merely a general creditor. 
If a specific lien by way of pledge or mortgage is created, the 
situation would be different, and the borrowed money could be 
regarded as representing the portion of the wife's property pledged 
or mortgaged. 

Schuyler v. Broughton, 4 which holds that money borrowed by 
the wife without security belongs to the community, has been often 
criticized, and some of these criticisms are repeated in the recent case 
of Dyment v. Nelson. 5 But it has not, we believe, been overruled. 
The findings in that case failed to show that the husband had 
any knowledge of the fact that the wife had borrowed the money, 
and the decision was, therefore, uncolored by any actual or presumed 
consent on his part, — an element which has been present in the 
subsequent California decisions upon this subject. 6 It is well settled 
that the husband's consent or acquiescence, antecedent or subsequent 
to the acquirement of the money by the wife, may constitute that a 
gift from the community which would otherwise be community prop- 
erty. 7 In most of the cases upon the subject the facts were sufficient 
to show such gift. Conversely, it may happen, as in an early case, 
that the husband may by enjoying the benefit of the wife's loan, 
render himself liable, upon principles of agency or estoppel, upon her 
promise to repay. 8 The problem of the lawyer is often like that of 
the scientist in his laboratory. To test his principles, he must secure 
a set of facts free from external disturbing causes. In the present 
problem, to test the matter properly, we must have a situation, where, 
as in the Schuyler case, the money is borrowed and used without the 
husband's consent. 

Schuyler v. Broughton is supported by the weight of authority in 
other jurisdictions where the community system exists, though it must 
be admitted that, upon these matters, the statutes differ to such an 
extent that outside authorities should have but little influence. 9 The 
rule of the case puts husband and wife on the same plane, for there 



*(1886) 70 Cal. 282, 11 Pac. 719. See, also, Loring v. Stuart, 
(1889) 79 Cal. 200, 21 Pac. 651. 

« (Aug. 21, 1913) 40 Cal. Dec. 140. 

s Flournoy v. Flournoy, (1890) 86 Cal. 286, 24 Pac. 1012; Heney 
v. Pesoli, (1895) 109 Cal. 53, 41 Pac. 819; Carle v. Heller, (1912) 18 
Cal. App. 577, 123 Pac. 815; Dyment v. Nelson, (Aug. 21, 1913) 40 
Cal. Dec. 140, 134 Pac. 988. 

7 Title Ins. Co. v. Ingersoll (1908) 153 Cal. 1, 94 Pac. 94; Ives v. 
Connacher, (1912) 162 Cal. 174, 121 Pac. 394; Shaw v. Bernal, (1912) 
163 Cal. 262, 124 Pac. 1012. 

s. Althof v. Conheim, (1869) 38 Cal. 230. 

»Katterhagen v. Meister, (Aug. 22, 1913) 134 Pac. 673, (Wash.) 
and cases cited. See also, McKay, Community Property, Sec. 214. 
Neither the Texas nor the Louisiana cases are applicable in other juris- 
dictions, because of the very peculiar nature of the statute in those 
states. 

10 McKay, Community Property, Sec. 208. In Heney v. Pesoli, 
(1895) 109 Cal. 53, 63, 41 Pac. 819, the Court, obiter, says that where the 
husband borrows money .on pledge or mortgage of his separate estate, 
the money borrowed is his separate property. 
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is no doubt that money borrowed by the husband is everywhere con- 
sidered community property. 10 And, viewing the question in a larger 
way, the rule is in harmony with the original and fundamental theory 
of the community. The business credit of the wife, like her ability 
or industry, is as much an asset of the conjugal partnership as the 
husband's skill, labor and credit. As a practical matter, a loan is as 
often made on the faith of the borrower's business standing as upon 
the fact of the possession of definite property. 

The Spanish-American law classed money borrowed by the husband 
as acquired by "onerous" title as distinguished from "lucrative" title. 
The wife, under that system, could not contract without his consent. 
If she did have the consent, her contracts bound not only her "dotal" 
property, but also the "community". Wherever she could contract, 
therefore, the borrowed money was acquired by "onerous" title, and 
constituted a part of the "bienes gananciales," or community prop- 
erty. 11 

O. K. M. 

Constitutional Law: Concurrent Powers of Congress and the 
States under the Commerce Clause: Conflicting State and Federal 
Laws. — It is a well established principle that a Federal law supersedes 
all State laws on the same subject, although within the concurrent 
jurisdiction of the States and Congress. The case of St. Louis etc. 
Ry. Co. v. Hesterly 1 decides that all State laws on the subject of the 
liability of railroad carriers to their employees for injuries received 
through the negligence of the carrier, are superseded by the Federal 
Employers' Liability Act of April 22, 1908, so far as such laws apply 
to employees engaged in interstate commerce. The Federal Act makes 
every interstate railroad carrier liable in damages- to anyone employed 
by it in interstate commerce, suffering injury through the negligence 
of the carrier, or, in case of his death from such injuries, to his 
personal representative for the benefit of the widow, children, parents 
or next of kin. In Fulgham v. Midland Valley R. Co. 2 it was held that 
the Federal act covered the whole field of the relations of interstate 
railroad carriers to their employees engaged in interstate commerce 
and that the omission from the act of any provision for the survival 
of the cause of action accruing to the injured person himself was a 
declaration by Congress that, in the absence of other controlling 
statute, the common law should govern, and that there should be 
no survival of such cause of action. 

A statute of Arkansas provided that the personal representative 
of any one who died as a result of personal injuries inflicted in the 
State through the negligence of another could recover for the injury 
and pain suffered by the deceased as well as for the financial loss to 
the estate. An employee of an interstate railway carrier, while 



11 Escriche, Diccionario we Legislacion y Jurisprudencia, under 
Titles, "Titulo Oneroso," "Bienes Gananciales," and "Mujer Casada." 

1 (1913) 228 U. S. 702, 33 Supreme Court Reporter 703. 

2 (1909) 167 Fed. 660. 



